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MAG LL, Circuit Judge.

Jerry Buttram appeals the district court's® grant of summary
judgnment to Central States in this action governed by the Enpl oyee
Retirement I ncome Security Act (ERISA), 29 U S.C. 8§ 1132(a)(1)(B).
Buttram alleged that Central States inproperly denied him
rei nmbursenent for home nursing care under Central States' enployee
health benefits plan. Because the benefits plan gave the plan
adm nistrator discretionary interpretive authority and the
adm nistrator's plan interpretation denying benefits was
reasonable, we affirm

Jerry Buttrams son, Juston, suffered a severe spinal cord
injury in an autonobile accident on August 17, 1984, |eaving him
wi th quadriplegia. Juston received nedical treatnent at Freeman
Hospital and St. John's Hospital in Mssouri and at Craig
Rehabilitation Hospital in Col orado, before returning home in 1985.
Because Jerry Buttram s enployer contributed to Central States’
Heal th and Wel fare Fund, Buttramwas rei nbursed $226, 083. 45 t hr ough
February 1989 to cover the costs of Juston's hospitalization and
institutional care.

Jerry Buttram asked Central States to pay for home nursing
care in 1985 and again in late 1987, but in 1988 Central States
denied this request. Buttram was entitled to three |levels of
review of this decision. The first-level appeal was initiated by
the Buttrams and apparently denied; although Central States
normal ly offers a witten explanation to the applicant and notifies

'The Honorable George Gunn, United States District Judge for
the Eastern District of Mssouri, adopting the review and
recomrendati on of the Honorable WIlliam$S. Bahn, United States
Magi strate Judge for the Eastern District of M ssouri.
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the applicant of the right to further appeal this decision, there
is no proof that such notice was ever sent to Buttram Because
Buttramdi d not receive notice of his right to further review, his
clainms were not reviewed at a second-1|evel appeal.

Not hing nmore was heard on this issue until 1993. In the
interim Buttram filed suit in 1989 against Central States,
arguing, inter alia, that Central States inperm ssibly denied
rei mbursenent to the Buttrans for the cost of renovations to their
hone and van, needed to acconmpbdate Juston. In 1993, Buttram
anended this conplaint to include a claim for reinbursenent for
home nursing services provided by Virginia Buttram Juston's
not her . These services included help with hygiene, dressing,
eating, and other daily living acts.

The magi strate judge ordered Buttramto pursue adm nistrative
remedi es and submit his clainms to the plan trustees. 1In evaluating
the claimfor benefits, the plan trustees relied on two reports,
dat ed Septenber 9, 1993 and February 3, 1994, witten by Dr. WB.
Bucki ngham the plan's review ng physician. Dr. Bucki ngham noted
that "[t]he nature of a spinal cord transection is total and
permanent, and there i s no known nmedi cal or surgical procedure that
will restore function belowthe | evel of transection.” Appellant's
App. at 143. Any services rendered after Juston's discharge from
Craig Hospital could not restore any function and thus should be

consi dered custodial services. [d. Dr. Buckinghamfurther noted
that the care at issue in this case, including help with feeding,
dressing, and hygiene, is not generally considered nedical

treatment, but rather is part of the managenent of these patients
by the famly caregivers. Dr. Buckingham anal ogi zed to the care
given to an infant which, while inportant to the health of the
infant, is not considered to be "nedical care" as that termis
comonl y used.

The plan trustee al so revi ewed evi dence, subm tted by Buttram
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that the care given by Virginia Buttramhad hel ped to i nprove the
mental and physical condition of Juston. Specifically, to the
extent that the care permtted Juston to |leave his honme and
interact with his surroundings, it ensured that Juston would be
abl e to enjoy psychologically rewarding activities and | ead a | ong
and productive life. However, even Dr. Sinowitz, one of Juston's
treati ng physicians, conceded that Juston's physical condition was
irreversible and that the care given by Virginia Buttram only
prevented further debilitation. Dr. Sinowitz did note, though

that to the extent that such care prevented di sease and i nfection,
it could "broadly" be considered "nedical treatnent."”

On February 22, 1994, the trustees reviewed, and rej ected, the
clai mfor honme nursing services.? The trustees based this decision
on Plan Sections 1.24(a)(3) (prohibiting reinbursenent for nedical
care rendered by a patient's famly nenber); Plan Section 4.02
(prohibiting reinbursenent for care that is not standard nedica
care); and, for care given after January 1, 1998, Plan Section 4.16
(prohibiting rei nbursenent for custodial care, as defined by Plan
Section 1.18).° The trustees noted that the care given by Virginia

*The trustees al so denied rei nbursenent to the Buttrams for
t he noney spent renovating their house and van in order to
accompdat e Juston's return honme. This issue was not pursued on
appeal .

Prior to January 1, 1988, custodial care was defined as
care rendered to a patient who (1) has a nental or physi cal
disability that is expected to continue for a prol onged period of
time; (2) requires a protected controlled environnment in an
institution; (3) requires assistance and support concerning the
essence of daily living; and (4) is not under active and specific
medi cal , surgical, or psychiatric treatnment that will reduce the
disability to the extent necessary to function outside the
protected environnment. Plan Section 1.18, reprinted in

Appel I ee's App. at 271

On February 11, 1988, the plan trustees anmended this
definition, effective retroactive to January 1, 1988, by deleting
the first two requirenents. After this date, the prohibition on
rei nmbursenent for custodial care was applicable to Juston because
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Buttram was analogous to the care given to an infant, which,
al t hough necessary, woul d not | essen Juston's physical infirmties.

The district court upheld this denial of benefits.* Applying
an abuse of discretion standard of review, the district court
concluded that Central States' interpretation of its plan to
excl ude the nursing services was reasonable. Further, performng
a precautionary de novo review of the denial, the court held that
the action was proper. This appeal followed.

Wiile ERISAitsel f does not specify the standard of reviewfor
a plan admnistrator's determ nations, the Suprene Court has held
that where a benefits plan gives the "adm nistrator or fiduciary
di scretionary authority to deternmine eligibility for benefits or to
construe the ternms of the plan,” then a court should review the
plan admnistrator's decision only for abuse of discretion.
Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989); see
also Cox v. Md-Anerica Dairynen, Inc., 965 F.2d 569, 571 (8th Cr
1992), aff'd after remand, 13 F. 3d 272 (8th Cr. 1993). Because it
i s undi sputed that the benefits plan at issue grants discretionary
interpretive authority to the plan trustees,> we review the
benefits determ nation for abuse of discretion.

institutionalization was no | onger an el enent of custodial care.

“The district court did not base the denial of benefits on
Plan Section 1.24(a)(3), which prohibits reinbursenent for
nmedi cal care rendered by a fam |y nenber

*Central States' health benefits plan states that "any
construction adopted by the Trustees in good faith shall be
bi ndi ng upon the Union, Enployees and Enpl oyers. The Trustees
are vested with discretionary and final authority in construing
pl an docunents of the Health and Welfare Fund."™ Trust Agreenent,
Art. 1V, § 17.
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Buttram offers two argunments in support of overturning the
plan adm nistrator's determ nation. First, he contends that a
"l ess deferential" abuse of discretion standard should be applied
because of the presence of procedural irregularities in this case.
Second, he argues that the substantive decision denying benefits
was an abuse of discretion. W address each argunent in turn.

A

In certain situations, factors external to the actual decision
on the nerits can mandate the application of a |less deferentia
abuse of discretion standard. Under the common |aw of trusts
which is our guide in reviewing the benefits determnations of
ERI SA pl an trustees, see Bruch, 489 U. S. at 110-11, where the plan
trustee |abors under a conflict of interest, see Restatenent
(Second) of Trusts § 187 cnt. d (1959), or where, in the exercise
of his power, he acts dishonestly, see id. cnt. f, or from an
i nproper notive, see id. cm. g, or he fails to use judgnment in
reaching his decision, see id. cm. h, the resulting decision may
be accorded stricter scrutiny.?®

®Al t hough all courts agree that such events trigger a |ess
deferential standard of review, the circuits are split on how
this | esser degree of deference actually alters the review
process. Sonme circuits use a "sliding scale" approach, under
which a reviewing court will always apply an abuse of discretion
standard, but it decreases the deference given to the conflicted
adm nistrator's decision in proportion to the seriousness of the
conflict. See Doe v. Goup Hospitalization & Medical Serv., 3
F.3d 80, 87 (4th Cir. 1993); Van Boxel v. Journal Co. Enployees
Pensi on Fund, 836 F.2d 1048, 1052-53 (7th G r. 1987).

O her circuits apply a "presunptively void" test, under
whi ch a deci sion rendered by a conflicted plan adm nistrator is
presuned to be an abuse of discretion unless the adm nistrator
can denonstrate that either (1) under de novo review, the result
reached was nevertheless "right," or (2) the decision was not
made to serve the administrator's conflicting interest. See
At wood v. Newnont Gold Co., Inc., 45 F. 3d 1317, 1323 (9th Gr
1995) (citing CGeorge T. Bogert, Trusts 8§ 95, at 341-42 (6th ed.
1987); Brown v. Blue Cross & Blue Shield of Ala., Inc., 898 F.2d
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For this heightened reviewto apply, the beneficiary nust show
(1) that a serious procedural irregularity existed, which (2)
caused a serious breach of the plan trustee's fiduciary duty to the
pl an beneficiary. See Atwood v. Newmont Gold Co., Inc., 45 F. 3d
1317, 1323 (9th Gir. 1995). However, absent material, probative
evi dence, beyond the nere fact of the apparent irregularity,

tending to show that the adm nistrator breached his fiduciary
obligation, see id. (requiring plaintiff to cone forward wth
speci fic evidence of conflict of interest); see also Cuddi ngton v.
Northern Ind. Pub. Serv. Co., 33 F.3d 813, 816 (7th Cr. 1994)
(sane), we will apply the traditional abuse of discretion analysis
to discretionary trustee deci sions.

Buttram notes that he never received witten notice in 1988
when his benefits claimwas denied, he never received his second-
| evel appeal, and his third-1evel appeal took place seven years
after his application for benefits; we interpret these clains as
alleging that the plan trustees failed to use their judgnment in
renderi ng the decision or that their decision was arbitrary or nmade
on a whim’ Buttram further notes that his third-level appeal
occurred only after suit had been filed and after the trustees had
nmoved for summary judgnent, on the grounds that Buttram was not
entitled to benefits. Buttram contends that the plan trustees

1556, 1566-67 (11th Gir. 1990), cert. denied, 498 U S. 1040
(1991).

This Circuit has not yet decided which of the two tests to
enpl oy. W do not have occasion to answer the question in this
case, however, because we concl ude that the procedural
irregularities at issue are not sufficiently egregious as to
amount to evidence of abuse of discretion.

'"These procedural irregularities could, in certain
situations, also constitute circunstantial evidence of bad faith
or inproper notives on the part of the plan trustees. However,
Buttram has not contended that the plan trustees acted out of bad
faith or inproper notives, and so we will confine the discussion
to the | ack-of-judgnent anal ysis.
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therefore acted under a conflict of interest and that the outcone
was a foregone conclusion. Neither of these contentions has nerit.

Buttram did not cone forward with any evidence establishing
that the plan trustees failed to use judgnment in rendering their
decision. W note first that Buttram could have satisfied this
burden by providing material, probative circunmstantial evidence
that left the court with serious doubts as to whether the result
reached was the product of an arbitrary decision or the plan
adm nistrator's whinm see Restatenent (Second) of Trust 8§ 187 cnt
h. For exanple, where the plan trustee does not inquire into the
rel evant circunstances at issue; where the trustee never offers a
witten decision, so that the applicant and the court cannot
properly review the basis for the decision; or where procedura
irregularities are so egregious that the court has a total |ack of
faith in the integrity of the decision making process, a court may
infer that the trustee did not exercise judgnent when rendering the
deci sion. Such circunstantial evidence was not offered by Buttram

Al t hough the procedural irregularities in this case give us
pause, they do not denonstrate that the actual decision reached in
1994 was arbitrary or whinsical. Before the plan trustees denied
the benefits application in 1994, the plan's nedical consultant
twice reviewed the files and nmde extensive findings and
recommendations, and the trustees reviewed contrary evidence
submtted by the Buttrans in support of their application. Upon
rejecting the application for benefits after reviewing the files at
the February 22, 1994 neeting, the trustees offered a thorough
witten opinion. W are not left with a firmconviction that the
deni al of benefits was the result of an arbitrary decision or whim

It is inportant to renmenber that it is not the existence of
procedural irregularities per se that will cause a court to enpl oy
a heightened standard of review when evaluating a plan
adm nistrator's decision. Rather, those irregularities nust have
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some connection to the substantive decision reached; i.e., they
must cause the actual decision to be a breach of the plan trustee's
fiduciary obligations. When, as here, the procedural
irregularities do not denonstrate that the actual decision was
reached without reflection and judgnent, a deferential standard of
review i s appropriate.

That the trustees conducted the third-level review after
Buttram had filed his conplaint and after the trustees had noved
for summary judgnent does not affirmatively show that the plan
trustees violated their fiduciary obligations by acting out of
self-interest; nor does it show that the result reached was a
f oregone concl usi on. Buttram has not cone forward with any
evi dence beyond the nmere fact of the apparent conflict of interest,
which onits own is insufficient to warrant hei ghtened review, see
At wood, 45 F. 3d at 1323. W agree with the district court that any
apparent conflict of interest would not have affected the decision
maki ng process for, in this case, the presence of a lawsuit and the
specter of imediate judicial reviewwuld cause the trustees to be
nore, not |less, scrupulous in carrying out their fiduciary
obl i gati ons.

Further, Buttram s allegation that the denial of benefits was
a foregone conclusion is belied by the record. Between the filing
of the summary judgnent notion and the adm nistrative decision to
deny benefits, the trustees solicited further evidence in this
case, receiving reports fromboth its own nedical consultant and
fromthe Buttrans' doctors. The issue was placed on the February
22 neeting and debated at that tinme, and a t horough witten opinion
was offered. Buttram has offered no probative evidence that the
out cone was a foregone concl usi on.

Because there was no evidence that the plan trustees failed to
use judgnent in reaching their decision or that they | abored under
a conflict of interest, the substantive decision will be revi ewed
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under the traditional abuse of discretion analysis.

B.
Under an abuse of di scretion standard, the plan
adm nistrator's plan construction will be upheld, if reasonable.

Finley v. Special Agents Mut. Ben. Ass'n, Inc., 957 F.2d 617, 621
(8th Cr. 1992) (citing Bruch, 489 U S at 111); see also
Rest at enent (Second) of Trusts 8 187 cnt. e (trustee nust act
wi thin the bounds of reasonable judgnent). This Court considers
five factors in evaluating reasonableness: (1) whether the
interpretation is consistent with the goals of the plan, (2)
whet her the interpretation renders any pl an | anguage neani ngl ess or
i nconsistent, (3) whether the interpretation conflicts with the
requi renents of the ERI SA statute, (4) whether the admi nistrators
have interpreted the words at issue consistently, and (5) whether
the interpretation is contrary to the clear |anguage of the plan.
Finley, 957 F.2d at 621; see also Lutheran Medical Cr. V.
Contractors Health Plan, 25 F.3d 616, 621-22 (8th G r. 1994)

(applying Finley factors).

In this case, Central States argues that reinbursenment for
nursing care given by Juston's nother is prohibited because the
care was given by a famly nenber (prohibited by Plan
Section 1.24(a)(3)),® the <care anmobunts to custodial care
(prohibited by Plan Section 1.18), and in any event, because it is
custodial care, the care is not standard nedical care (prohibited

8Pl an Section 1.24(a)(3) applies only to nedical care given
by a fam |y nmenber. Because Central States argues that the care
at issue is custodial, and not medical, care, this provision only
applies in the alternative; that is, the provision applies only
if the court disagrees with Central States and determ nes that
the care given in fact was nedi cal care.
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by Plan Section 4.02).

The deni al of post-1988 benefits was clearly not an abuse of
di scretion. First, the care given neets the definition of
custodi al care, because Juston's injury will last the renainder of
his life, there is little hope for extensive recovery, and the
services rendered concern the basic activities of daily I|iving.
Second, the trustees credited the conclusions of its reviewng
physician that the care at issue, because it concerned help with
hygi ene, dressing, and eating, could not be considered nedical
care, but was rather nore akin to the care given by a nother to a
newborn child, and thus is not covered by the plan; see Plan
Section 4.02 (limting coverage to standard nedical care).?®

The denial of pre-1988 benefits was also not an abuse of
di scretion, although this is a closer question because the
custodial care limtation is not applicable.?® However, Pl an
Section 4.02, which prohibits reinbursement for care that is not
standard nedi cal care, supports the commttee's determ nation. As
Dr. Bucki ngham noted, the care at issue in this case is not
general ly considered to be standard nedical care. In light of the
pl an's policy of not providing for | ong-termnonmnedi cal care, this
deci sion is not an abuse of discretion. Alternatively, evenif the
care were standard nedical care, 8§ 1.24(a)(3), which prohibits
rei nbursenent for care given by a famly nmenber, would apply.

The district court correctly noted that this plan

°The trustees apparently rejected the conclusions of
Juston's treating physician, Dr. Sinmowitz, that, accepting that
preventing debilitation is the same as reducing the patient's
disability, the care at issue may broadly be defined as nedica
treat nent.

YAs noted above, the custodial care linmtation was not
relied upon by the trustees in rejecting the application for pre-
1988 benefits.
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interpretation neets the five Finley factors. The decision to deny
coverage is "consistent with the Plan's goal of not providing | ong-
term coverage for non-nedical care to a person suffering from an
irreversible injury;['] does not render Plan | anguage neani ngl ess
or internally inconsistent; does not conflict with ERISA;, and is
not contrary to the cl ear | anguage of the Plan. Furthernore, there
is no indication that the Trustees have ever interpreted this
provision differently." Review and Recommendation at 16-17,
reprinted in Appellant's App. at 193, 208-09 (adopted by the
district court, see Mem and Oder, March 22, 1995, reprinted in

Appel l ant's App. at 235).

We conclude that the decision of the plan trustees denying
benefits was reasonable. Accordingly, we affirm

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, ElI GHTH Cl RCUIT.

“The Buttrans subnmitted evi dence that the care given by
Virginia Buttram hel ped Juston to nore fully participate in daily
living activities. This msses the point. Wile this care may
be necessary, the plan was not intended to cover nonnedi cal care
to a person suffering froman irreversible injury. Because
Juston's physical condition at this point is irreversible,
Virginia Buttramis services could not reduce the extent of the
physi cal injury. The expenses incurred in this case, while
per haps necessitated by the injuries received by Juston, are
nonet hel ess collateral to those injuries. They do not fal
within the anmbit of the health benefits plan.
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